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ONTARIO
 

R.S.O. 1990,c. L.5, s. 57(8). 

NOTICE OF DETERMINATION OF LIABILITY 
OF THE LAND TITLES ASSURANCE FUND 

IN THE MATIER OF the title to land registered in the Land Registry Office for the Land Titles 
Division ofDurham (No. 40) formerly in the name ofSyvan Developments Limited, being Part of 
Lots 2 and 3, Plan H50002, North Side ofKing Streetand Part ofLots 2 and 3, South Side ofBond 
street, Plan H50002, City of Oshawa, Regional Municipality of Durham, previously identified by 
property identifier 16314..0169 (LT), and known municipally as 16-18 King Street West, Oshawa, 
Ontario (the ''Property''), now currently included in property identifier 16314-0650; 

AND IN THE MATTER OF an Application made by SYVAN DEVELOPMENTS LIMITED 
AND FIRST AMERICAN TITLE INSURANCE COMPANY (collectively the "Applicants") 
pursuant to section 57 of the Land Titles Act for payment of compensation out of the Land Titles 
Assurance Fund in respect of the inclusion of the right-of-way described in Instrument No. 
OS115071 (the "Right-of-Way") in the parcel register for the Property and its subsequent deletion 
by way ofexception. 

I HEREBY DETERMINE THAT The Land Titles Assurance Fund is not liable for payment of 
compensation to the Applicants, SYVAN .DEVELOPMENTS LIMITED AN]) FIRST 
AMERICAN TITLE INSURANCE COMPANY. 

Dated at Toronto, Ontario, this 13th day ofOctober, 2005. 

TO:	 Syvan Developments Limited and 
First American Title 'Insurance Company 
clo Borden Ladner Gervais LLP 
Barristers and Solicitors 
Scotia Plaza, 40 King Street West 
Toronto, Ontario MSH 3Y4 

Attention: Simon A. Clements 



ONTARIO 

R.S.O. 1990, c. L.5, s. 57 

IN THE MATTER OF the title to land registered in the Land Registry Office for the Land Titles 
Division ofDurham (No. 40) formerly in the name of Syvan Developments Limited, being Part of 
Lots 2 and 3, Plan H50002, North Side ofKing Street and Part ofLots 2 and 3, South Side ofBond 
Street, Plan H50002, City of Oshawa, Regional Municipality of Durham, previously identified by 
property identifier 16314-0169 (LT), and known municipally as 16-18 King Street West, Oshawa, " 
Ontario (the "Property"), now currently included in property identifier 16314-0650; 

AND IN THE MATTER OF an Application made by SYVAN DEVELOPMENTS LIMITED 
AND FIRST AMERICAN TITLE INSURANCE COMPANY (collectively the "Applicants") 
pursuant to section 57 of the Land Titles Act for payment of compensation out of the Land Titles 
Assurance Fund in respect of the inclusion of the right-of-way described in Instrument No. 
08115071 (the "Right-of-Way") in the parcel register for the Property and its subsequent deletion 
by way ofexception. 

REASONS FOR DECISION 

This matter came before me on November 26, 2003 in Toronto, Ontario, at which time there 
appeared before me: 

Simon A. Clements Counsel for the Applicants 
Clare Hynes Counsel for First American Title 

Insurance Company 
Edmond Vanhaverbeke President of Syvan Developments Limited 

On that date I heard evidence and legal argument. On February 12, 2004 I reconvened to hear 
additional legal argument from counsel for the Applicants." The matter was then adjourned sine die, 
pending my consideration and disposition ofthreshold issues, in particular the issue ofwhether the 
title insurer, First American Title Insurance Company, may claim compensation from the Land Titles 
Assurance Fund in the name ofSyvan Developments Limited based on its right ofsubrogation, with 
the matter to be brought back on for consideration ofquantum, ifthe Applicants were successful on 
the threshold issues. By letter dated September 27, 2005, I advised counsel for the Applicants that I 
was considering the differing provisions between sm 156 and Bill 66 (which are discussed below) 
and that, in view ofthe testimony ofMr. Vanhaverbeke concerning the inspection ofthe Property, I 
was considering the applicability of s. 59(I)(c) of the Land Titles Apt. On September 29,2005, I 
forwarded to Applicant's counsel the provisions of the Real Property Act 1990 received from the 
Parliamentary Counsel's "office ofNew South:Wales. I gave Applicant's counsel the opportunity to 
make additional submissions on these matters and these were received on October 3,2005. 

THE APPLICATION 

Syvan Developments Limited ("Syvan") and First American Title Insurance Company (''First 
American") have applied for payment of compensation to First American out of the Land Titles 
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Assurance Fund (the "Fund") in the amount of $129,80L36, the amount of $7,490 paid for an 
appraisal, plus the legal fees incurred in pursuing this Application. The claim for $129,801.36 is 
being brought on a subrogatedbasis, representingthe amountpaid to settle Syvan's claim under the . 
title insurance policy issued by First American, and the other amounts are being claimed by First 
American in its own name. This applicationrelates to a right-of-waywhich Syvan thought it was 
acquiringwhen it purchasedthe Property, but whichhadbeen erroneously includedin thedescription 
in the parcel register for the Property when it had been converted from the Registry systemto the 
Land Titles system. The right-of-way is described in the metes and bounds description of the 
Property in Instrument No. OSl15071 registered on August 8, 1960 (the "Right-of-Way"). 

THE FACTS 

Syvan is a property development company and becamethe registered owner of the Property on 
October 27,2000 for a stated purchaseprice of$325,000. On or about September 6,2000, Syvan 
entered into an Agreement ofPurchase and Sale with Venator Group Canada Inc. for the Property 
(the "Agreement ofPurchaseand Sale"). The President of Syvan, Edmond Vanhaverbeke, became 
aware ofthe Propertythrough the MultipleListing Service. The MLS listing did not indicate in the.. 
legal description or otherwise that the Property benefited from an easement. However, the 
AgreementofPurchase andSaledescribedthe Propertyas ''having a right ofwayto PrinceSt. asper 
attached Schedule C", Schedule"C" then set out a metes and bounds description of the Property, 
includingthe Right-of-Wayand Mr. Vanhaverbeke was told thathe wouldbe gettinga right-of-way. 
He was alsoprovidedwith a copyofan existingsurveyprior to closing,which disclosed the Right­
of-Way. The surveyprovidedwas a copyofthe Plan by F.l DonevanandAssociates, OntarioLand 
Surveyors, dated the 11th day of November, 1959 and revised January 4, 1960, which is part of 
Schedule A to InstrumentNo. OS115072registered in the Land Registry Officeon August 8, 1960 
with respect to the Property(the "1960 Survey"). 

The Propertyis locatedon the north side ofKing Street,betweenSimcoe Street and Prince Street,in . 
the first block west ofthe downtowncore ofthe Cityof Oshawa, In the"downtown core land use on 
King Street, Simcoe Street andBond Street is primarilycommercialin nature. The building, which 
had at one timebeen a: Woolworth's store,was reasonablypriced,becausetherewereno prospective 
tenants for such a large single use space consisting of approximately11,868 square feet. Before 
signingthe AgreementofPurchaseandSale, and subsequentlyafter completingthe purchase of the 
Property, Syvan spent considerable time and effort analysing the development potential of the 
Propertyand undertookfeasibilitystudiesofthe developmentofthe Propertyinto three commercial 
units. The developmentwaspremisedon being able to provide eachunit with front and rear access. 
Mr. Vanhaverbeketestified that in order to divide the building into separateunits, each unit had to 
have twomeans ofingress and egressto complywiththeBuildingCode. WithouttheRight-of-Way, 
the developmentpotential of the Property was eliminated, as there would be no rear access to the 
units. Prior to closing, Mr. Vanhaverbeke inspected the Property, which I will deal with below. 

The purchase ofthe Propertywas completedon October27,2000, at which time the Property was 
subject to the Land Titles Act. Accordingly, the Land Titles Act applies forthe purposes of this 
applicationto,theFund. At the time of the purchase, the description in the parcel register for the 
Property included the Right-of-Way describedin Instrument No. OS115071. 

At the time ofpurchase, SyvanandFirstAmericanenteredinto a contractof insurancein whichFirst 
American agreedto insure Syvanagainstloss or damage, not exceedingthe amountof$325,000,for 
certainmatters which includedanydefect in the title to the Propertyand the failure ofthe land to be 
the same as that delineatedon the 1960Survey(the"Policy"). Thelegal description ofthe Property 
in the Policy does not specifically reference the Right-of-Way, but it does refer to the property 
identifier for the Property, in which the legal description did include the Right-of-Way. First 
Americanis describedin the Policyas a Californiacorporation, registeredto carryon thebusinessof 
title insurance in Canada, with its principal office for Canada in Mississauga, Ontario. 

Mr. Vanhaverbeketestified that prior to closing he had no actualnotice ofthe expropriationofthe 
Right-of-Way. After completionofthe purchase,Syvanrequested a surveyorto prepare an up-to­
date surveyofthe Property. Syvanwas subsequentlyinformedby the surveyor,upon completionof. 
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his field work and searches, that the Right-of-Way had been extinguished by means of an 
expropriationplan registeredby the City ofOshawa on June 12, 1972, asPlanNo. 220. The Right­
of-Waydescribedin the Transferto Syvanand on theparcel registerfor the PropertywasParts2 and 
3 on this plan. Syvan's solicitor spoke with the Land Registrar in late January or early February, 
2001,who confirmedthat the parcelregisterwas incorrectin showingthe Right-of-Way. Whenthe 
Propertyhad been convertedfromthe Registrysystemto the LandTitles system effectiveFebruary 
21, 2000, the Right-of-Way had been erroneously included in the description by referring 'to 
InstrumentNo. 08115071 in its entirety. 

TheLand Registrar cautionedthe parcelregisteron February6,200I, sentnoticeto interestedparties 
and did not receive any objections to rectifying the parcel register. In accordance, with the Land 
Registrar's Order registered as Instrument No. LT1027568 on May 8, 2001, the Land Registrar 
amendedthe parcel register to add thewords"save and exceptthe easementcontainedtherein" after 
the reference to InstrumentNo. OS11507lin the property description. For the sake of simplicity, I 
will refer to this as the deletion ofthe Right-of-Way. 

In order to mitigate its loss, Syvan acquiredPart 2 on Plan 40R-20580from the City ofOshawa, by 
Transfer registered as InstrumentNo. DR10524 on July 30,2001. By acquiring this part fromthe 
City of Oshawa and demolishing a part of the building on the Property, Syvan was able to secure 
appropriate street access to the rear of the Property. It incurred expenses in the amount of 
$129,801.36 to effect these changes. First Americanpaid Syvan's claim for these expensesunder 
the Policy. 

Basedon the evidenceheard andsubmitted,I find that an errorwasmade in convening the Property 
from the Registry systemto the Land Titles systemby showingthe Right-of-Way which had been 
expropriated and that Syvan was a bona fide purchaser for good value without actual notice ofthe 
error. 

Having made these threshold findings offact, I will deal with the applicabilityofs. 59(1)(c) ofthe 
Land Titles Act and whether First American has recourse to the Fund in the name of the insured 
based on its right ofsubrogation.... 

DOES CLAUSE· 59(l)(c) OF THE LAND TITLES ACT A~PLY IN THESE 
CIRCUMSTANCES? 

Clause 59(1)(c) of the Land Titles Act provides that: 

59. (1) No person is entitled to recover out of the Assurance Fund any compensation, 

(c) where the claimant has caused or substantially contributed to the loss by the claimant's act, 
neglect or default, and the omission to 'register a sufficient caution, notice, inhibition or 
restrictionto protect a mortgageby deposit or other equitableinterest or anyunregisteredright, 
or other equitable interest or any unregistered interest or equity created under section 71 or 
otherwise shall be deemed neglect with the meaning of this clause. (Emphasis added) 

Did Syvansubstantiallycontributeto the loss by Syvan's neglector default in failingto ascertain the 
locationofthe Right-of-Wayprior to closing,which wouldhave immediatelydiscloseda problem? 

Location of the Right-of-Way 

Prior to closing Mr. Vanhaverbeke had a copy of the 1960 Survey and a copy of the metes and 
bounds descriptionofthe Right-of-Way, whichwaspart ofSchedule C to the Agreement ofPurchase 
and Sale for the Property. Prior to closing, he also inspected the Property. Plan 40R-20580, 
prepared after the purchase of the Property, indicates that there is a bus station and parking garage 
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nearby and that there is a "concreteramp accessto upper levelparking". 'This concreterampblocks 
the Right-of-Wayshownon the 1960Surveyandthiswasacknowledged by Mr.Vanhaverbeke when 
he gave oral evidence at the hearing. Mr Vanhaverbeke testified that the side door on the Property . 
facingPrince Street,whichhe has indicatedon Exhibit24, lookedout onto an open area whichwas. . 

a parkinglot and he assumedthat theRight-of-Way went over this land. He testifiedthat he did not 
take the surveywith him and actuallywalk the Propertyprior to closing the transaction. 

When Mr.Vanhaverbekelookedout the side door there wouldhave been an open area straightout 
fromthis door to Prince Street. TheRight-of-Way shownon the 1960Survey, however, runsparallel 
along the side of the buildingwherethis side door is located a distanceof58 feet 'i4 inch to another 
jog in the building and then perpendicular from the side of the building out 82 feet, 5 li8 inches to 
Prince Street.The configuration oftheRight-of-Way onthe 1960 Surveybearsnoresemblance to the 
Right-of-Way assumed by Mr. Vanhaverbeke and this would have been apparent from a cursory 
examinationof the 1960 Surveyand the physical landscape. 

Importance of the Right-of-Way 

The Right-of-Waywas criticalto the development ofthe Property. Paragraph 11 ofthe application 
to the Fund and paragraph 8 ofMr. Vanhaverbeke's affidavit sworn on April 3, 2002 and filed in 
support of the applicationstate that: 

"Without the right-of-way, thedevelopment potential ofthePropertywaseliminated asthere 
would be no rear accessto the units." 

In his testimonyat thehearing,Mr. Vanhaverbeke statedthathe was onlyconcernedabouthavinga 
walkwayfor a fire exit for BuildingCodepurposes and thathe was not concernedaboutbeing able 
to bring trucks in. This is not consistent withthe followingstatements made in Mr. Vanhaverbeke's 
affidavit sworn on April 3, 2002 and filed in support of the application: 

a) "Syvan purchased the Property in the mistaken belief that a right-of-way ran with the 
Property, which allowedit adequate road accessto the rear ofthe Property." (paragraph3) 

b) "The right-of-way, whichwas shownon the Abstractindex,permitteddevelopmentofthe 
Propertyas it providedthe Propertywith deliveryaccess and was located in such a manner 
as to allow the Propertyto be developed into three commercial units." (paragraph 5) 

c) "As Syvanintendedto use the Propertyfor retail outletsand as such required the right-of­
way to obtain access to the rear of the building for loading merchandise, the value of the 
Propertywas severelycompromised by the deletion of the right-of-way."(paragraph 11) 

d)	 "As an alternative, Syvanpurchasedadjoiningland fromthe Cityof'Oshawa,whichallows 
accessto the side ofthebuilding. In orderto make this accesspossible,Syvanwasrequired 
to demolish and modifypart of the existingbuilding to accommodate the newly acquired 
vehicle access from Bond St." (paragraph 13) 

Furthermore, attached as Exhibit D to this affidavit is a ''Narrative Appraisal Report", which 
includesa report to the Operational Services Committeeofthe CityofOshawastatingin section3;0 
that: 

''Mr. Vanhaverbeke advisesthathehas filed a demolitionpermit applicationwiththeCityto 
demolish a portion of the rear of the building in order to provide a 10 foot drivewayonto 
Bond Street West. Acquisition of the subjectpropertywould serve to extend this driveway 
to the rear building and to provide a loading area for deliveries." 

The discrepancyis, in.myview, important. I find that vehicularaccess,and not just a walkway, was . 
criticalto the developmentofthe Property. It was not a questionofhaving a few feet for a walkway, 
but a 10 foot driveway, making the failure to ascertainthe locationofthe Right-of-Wayevenmore 
significant. 
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Findings and Determination 

Counsel for the Applicants submitted that Mr. Vanhaverbeke was not negligent, that he was under 
no obligation to do anything which he failed to do and that he can only have been negligent if" 
somethingput him on noticeto makean inquirywith the RegistryOfficespecificallyabouttheright­
of-wayandhe failed to do so. Whiles. 59(1 )(c)deemsthe failureto registera sufficient caution, etc. 
to be neglect within the meaning of the clause, it does not otherwise define "neglect": and no 
definitionis provided for"default"withinthe meaningof the clause. In my view there is ''neglect or 
default"when an applicantfails to dosomethingthat a reasonableapplicant, in thiscaseapurchaser, 
would have done in those circumstances. 

The particular facts in this case do lead me to the conclusion that there was "neglect or default"on 
the part of Syvan as contemplated by s. 59(1)(c) of the Land Titles Act. In view of 

a) the information available to Mr. Vanhaverbeke prior to closing,being the 1960Surveyand 
the metes and bounds description of the Property, 

b) what he saw when he inspectedthe Property, 
c) the significant difference between the configuration of right-of-way assumed by Mr. 

Vanhaverbeke and the Right-of-Way shown onthe 1960 Survey, which would have been 
apparent from a cursoryexamination of the 1960 Survey, 

d) the fact that Syvan was a company in the business of property development and had 
particular expertisein these matters, and 

e) the fact that the Right-of-Way, in particular vehicular access, was so critical to the 
developmentofthe Property, 

I find that Syvanshould have ascertained the location of the Right-of-Way prior to closing, which 
would have immediatelydiscloseda problem, as the Right-of-Way was physicallyblocked by the 
concreteramp, and forced Syvanto make furtherenquiries. I find that Syvan's neglector default to 
ascertain the location of the Right-of-Way substantially contributed to the loss, such that, as 
stipulatedin s. 59(1)(c) of theLand Titles Act, Syvanis not entitledto recoveranycompensationout 
ofthe Fund. Since the right ofFirst American, if any, to recovercompensationout of the Fund for 
the sum of $129,801.36, is dependent upon Syvan's right to do so, First American is likewise not 
entitled to recover compensation out of the Fund for this amount. 

Given these findings, I do not need to consider the issue of whether, by obtaining title insurance, 
both applicantsassumedthe risk ofnot obtainingan up-to-datesurveyandon thatbasis substantially 
contributedto the loss and shouldbe deniedcompensation. I note that ScheduleA ofthe Policy of 
Title Insurancedated October27,2000 issuedbyFirstAmericanto Syvanin respect ofthe Property 
specificallyprovided that: 

''The Companyhereby insures the insured against loss or damage which the insured shall 
sustain by reason of the failure ofthe land to be the same as that delineated on the plan of 
surveymade by F.J. DonevanamiAssociates, OntarioLandSurveyorand datedthe 11th day 
ofNovember, 1959 and revisedJanuary4, 1960." 

Although my determination that s. 59(1)(c) of the Land Titles Act is applicable disposes of this 
application in respect of the amount of $129,801.36 paid by First American to Syvan under the 
Policy,therewas extensivelegalargument and submissions on whetherFirst Americanwouldhave 
recourseto the Fund inthe name of the insuredbased on its right of subrogationand I will therefore 
addressthis issueas well. The issueofwhetherFirstAmericanis entitled to compensation outofthe 
Fund in its ownname for the appraisal fee and the legal fees incurredin pursuing this application is 
dependent on whether First American may come to the Fund directly under s. 57(5) of the Land 
Titles Act, and this argumentis also dealt with below. 

DOES FIRST AMERICAN BAVE RECOURSE TO THE FUND IN THE NAME OF THE 
INSURED BASED ON ITS RIGHT OF SUBROGATION OR IN ITS OWN NAM:E? 

Entitlementto compensationfrom the Fundbased on a right of subrogationis a novel issue, that is 
without precedent in Ontarioor in Canada. To thebest of'myrecollection, no Director ofTitles or 
DeputyDirector ofTitles in Ontariohas ever had to considerthis issue, as there has neverbeen ari 
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applicationmade to the LandTitles AssuranceF1Uld by a title insurer on a subrogatedbasis. 

The followingare the provisions of the Land Titles Act at issue: 

Remedy of person wrongfullydeprivedofland 

57 (1) A person wrongfully deprivedof land or of some estate or interest therein,by 
reason of the land being brought under this Act or by reason of some other person being 
registered as owner through fraud or by reason of anymisdescription, omission or other error in a 
certificateofownershipor charge, or in an entry on the register, is entitled to recover what is just, 
by way ofcompensationor damages, from the person on whose applicationthe erroneous 
registrationwas made or who acquiredthe title through the fraud or error.. 

Where no compensation 

(2) A personis not entitledto compensation from The Land Titles AssuranceFund in 
respect ofan interest in land existingat the time the land is broughtunder this Act unless that 
interest is registeredagainst the title to the land under the Registry Act or notice of it is given, to 
the land registrar before the first registration under this Act ofa person as owner of the land. 

Purchaseror mortgagee in good faith for value not liable 

.' (3) Subsection(1) doesnot render liable anypurchaser or mortgagee in good faith for 
valuable considerationby reason ofthe vendor or mortgagorhavingbeen registered as owner 
through fraud or error or having derivedtitle from, or through a person registered as owner 
through fraud or error, whether the fraud or error consists in a wrong description of the property 
or otherwise. 

Liability of Fund to compensate person wrongfully deprived 

(4) If the person so wrongfully deprivedis unableby such means or otherwise to 
recoverjust compensationfor the'person's loss, the person is entitledto have the compensation 
paid out of the AssuranceFund, so far as it is sufficientfor that purpose haying referenceto other 
charges thereon, if the application is made within six years from the time ofhaving been so 
deprived or, in the case ofa person under the disabilityof minority, mental incompetencyor . 
unsoundness ofmind, within six years from the date at which the disabilityceased. 

Reliance on automatedindex 

(5) A person who suffersdamagebecause of an error in recording an instrument 
affectingland designatedunder Part IT of the Land Registration Reform Act in the parcel register 

\.,. is entitledto compensationfrom The LandTitles AssuranceFund. 

Under section 1 ofOntarioRegulation 16/99made under the Land Registration Reform Act, all of 
Ontariois designated for thepurposeofpart IT of that Act. Theparcel register for the Propertywas ., 
automatedunder the Land Titles Act atthe time of the purchaseby Syvan. 

The Applicants' Arguments 

In written and oral argument, the Applicants' counselhas advanced three argumentsconcerning 
the interpretationof ss. 57(1) to (5) ofthe Land Tttles Act in favour of First American's abilityto 

, recover from the Fund: 

(a) Under s, 57(5) of the Land Titles Act the Applicants are entitled to come directly to the 
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F~d for compensation, a.nd the provisions ofss. 57(1) to (4) do not apply to qualify their 
enti~e:IDent to compensation. In particular, the "fund oflast resort regime" in s. 57(4) 
requinng that the person wrongfullydeprivedmust be ''unable by such means or 
otherwise to recover just compensation for the person's loss" is not applicable. The 
Applicants submit that Syvanhas a claim because ofan error in the register, as Instrument 
No. as115071 was not accuratelyrecorded in the description, the loss was paid by First 
American, and First American is now subrogatedto the rights ofSyvan and entitled to 
compensationunder s. 57(5). First American is also entitled to compensationin its own 
name under s. 57(5) for the appraisal fee and the legal fees incurred in pursuing this 
application. 

(b) The provisions ofs. 57(1) ofthe Land Titles Act do not apply in these circumstances,and 
therefore the "fund oflast resort regime" in s. 57(4) of the Land Titles Act requiring that 
the person wrongfullydeprivedmust be ''unable by such means or otherwise to recover 
just compensation for the person's loss" is not applicable. The Applicants submit that s. 
57(1) applies where the person has been deprived ofan interest in land by reason offraud 
or error made by a third party. They further submit that s. 57(1) is not applicable because 
Syvan was not wrongfullydeprived of an interest in land, as it never had the Right-of­
Way. 

(c) Ifs. 57(4) ofthe Land Titles Act does apply, this provision should not be interpreted to 
.exclude a claim based on a right of subrogation. 

In.interpreting these provisions, I am guided by Driedger's "modem principle" ofstatutory
 
interpretation referred to in Youssefv, Ontario (Ministry ofConsumer and Commercial
 
Relations) [2003} 0.1. No. 622 (unreported) at para. 12:
 

In interpreting the provisions of the Act which are in issue on these appeals, I have 
followed the approachproposedby Elmer Driedger at page 87 ofhis text, Construction of 
Statutes, (2nd edition, 1983) approvedby the Supreme Court of Canada in Bell Express Vu 
Limited Partnership v. Rex, [2002] S.C.I. No. 43, where it is set out as follows: 

Today there is only one principle or approach; namely, the words ofan Act are to 
be read in their entire context and in their grammatical and ordinary sense . 
harmoniouslywith the scheme ofthe Act, the object ofthe Act, and the intention. 
of Parliament. 

(A) Does s, 57(5) of the Land Titles Act apply in these circumstances, to the exclusion of s, 
57(1) to (4) of the Land Titles Act? 

In order to determine the correct interpretationof these provisions, I considered the history of the 
Land Titles Act. The currentsubsection57(5)was added to theAct by subsection 19(4)of'the Land 
Registration Reform Act, 1984, S.O. 1984, c. 32. The wording ofthis subsection has not changed 
since that time, except for a changewith the revision ofthe statutes in 1990, to remove the year in 
the title ofthe Land Registration Reform Act. Initially a proposed Land Registration Reform Act 
was introducedas Bill156onDecember1'4, 1983,and subsequentlydied on the OrderPaper. Itwas 
reintroduced as Bill 66 on May 14, 1984,was passed by the Legislatureand received RoyalAssent 
on June 27, 1984. Bill 66 was essentially the same as Bill 156, with some important differences 
which are discussed in detail below. 

Bill 66 contained at that time, in my view, the most sweepingland registration reforms in Ontario 
since theLand Titles Act was passed in 1885. It authorized the computerizationofrecord keeping 
and property mapping and introduced the use of shorter standardized documents for land 
transactions. 

The OntarioLaw Reform Commission(the"OLRCU), createdpursuant to The Ontario LawReform 
Commission Act, 1964, S. 0.1964, c. 78, initiateda researchproject concerningthe LawofProperty 
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and del~vered its Report on LandRegistration to the AttorneyGeneralin 1971 (the"OIRC Report"). 
A~C?rdmg to th~ Official Report ofDebates (Hansard) , 4th Sess., 32Dd ParI. (14 May 1984), the 
Minister at that time, the Honourable Mr. Elgie, indicated that Bill 66 ''will authorize many of the 
proposals contained in the OntarioLaw Reform Commission Report which called for automationof 
the land registration system." (at p. 1491) 

Applicants' counsel has referred me to p. 27 of the OLRC Report, which states that 

". . .. The owner ofan extinguishedinterest who is entitled to compensation should be able 
to make an immediate claim, and should not be required to pursue any remedies against 
wrongdoers. " 

As a result, he argues that s. 57(5) should stand on its own and that the requirements in s, 57(4) . 
requiring other remedies to be pursued should notapply. Regardless .of what the OLRC 
recommendations were, they areno substitute for considerationofthe statutory amendments which 
were actually passed by the Legislature in 1984; 

The LandRegistration Reform Act, 1984, was a comprehensivepackage ofreforms which included 
consequential amendments to both the Land Titles Act and the Registry Act. It is only appropriateto . . 

look at the amendments to both statutes in trying to determine the intention of the Legislature. A
 
.. comparison of the consequential amendments relating to the compensation provisions under both
 
Acts, as well as a comparison ofthe changes to these amendmentsbetween Bi11156 andBill 66,lead
 
me to the clear conclusion that the Legislaturedid not intend that s. 57(5) under the Land Titles Act
 
would stand on its own as a separate basis for compensation from the Fund. The intention of the
 
Legislature may have been to implement the recommendation of the OLRC with respect to
 
compensationunder the Registry Act, but this cannotbe said ofthe amendmentunder the LandTitles
 

.Act. 

Subsection22(36) ofthe LandRegistration Reform Act, 1984, added subsection (3a) to section 108
 
of the Registry Act, which provided that:
 

(3a) A person who suffers damage because ofan error in recording an. instrument affecting 
land designated under Part II ofthe LandRegistration Reform Act, 1984 in the abstractindex 
is entitled to compensation from The Land Titles Assurance Fund, and clauses (2) (a) and 
(b) do not apply to the person's right to compensation. . 

As with the Land Titles Act amendment, the current wording of this subsection, which is now s. 
1I 6(4) ofthe Registry Act, has not changed since that time, except for a change with the revision of 
the statutes in 1990, to remove the year in the title of the Land Registration Reform Act. 

Subsection 108(3a)specificallyexcludes the requirements under s. 108(2)(a)and (b) ofthe Registry 
Act. Section 108(2) is now s. 116(2) of the Registry Act and provides as follows: 

(2) A person is not entitled to any compensation out ofThe Land Titles Assurance 
Fund in respect of land registered under this Act unless, 

(a) the person has been wrongfully deprived of land for a reason set out in 
subsection (1); . 

(b) the person is unable to recover what is just by way of compensation or 
damages'from any person whose act caused the loss or who was privy to any such act; 
and 

(c) the claim for compensation is made within six years from the time the person 
discovered or ought reasonably to have discovered the deletion, error or omission. 
R.S.O. 1990; c. R.20, s. 116 (2). 

The Registry Act amendment specifically excluded the requirements that a person must be 
wrongfully deprived of land and be otherwise Unable to recover compensation or damages. It did 
maintain the requirement ofalimitationperiod ofsix years.The Land Titles Act a;m.endment, now s, 
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\,... 57(5), did not exclude the other requirementsunder s. 57. 

Furthermore, I note that with respect to the Registry Act amendment to add subsection 108(3a), a 
changewas made in the wordingofthis provisionbetweenBi1l156andBill 66. It initiallyprovided 
that all of subsection (2) did not apply, but in Bill 66 it was changed to specifically exclude only 
clauses(2)(a) and (b), but not (c)relating to the limitationperiod. A correctionwas alsomade to the 
correspondingLand Titles amendment in s. 19(4) of the two Bills addingwhat is now s. 57(5) to 
change the term "abstract index" (a Registry system reference) to ''parcel register" (the correct 
reference in the LandTitles system). The changesin the statutoryprovisions between-the two bills 
are evidencethat there was clearconsideration ofthese requirements andthat thedifference between 
the drafting ofthe Registryand LandTitlesprovisions wasnot accidental. I infer that there was an 
intent to not abrogate the other requirements under s. 57 of the Land Titles Act and that it does not 
constitutea right ofrecoveryfromthe Fundindependentofss. 57(1)to (4). Giventhat thereformsat 
that time were so significant, I think the additionofs. 57(5) to theLand Titles Act was to clarifythat 
those who relied on the automated system would have recourse to the Fund, but that they must 
otherwise comply with the requirements for payment ofcompensation. 

Finding and Determination 

First Americansubmittedthat it was also entitledto compensation in its ownname under s. 57(5)of 
the Land Titles Act for the appraisal fee of $7,490 and the legal fees incurred in pursuing this 
application. Since s. 57(5)does not constitutea right ofrecoveryfrom the Fund independentof the 

, other provisions,an applicantwould,amongother conditions, have to be wrongfullydeprivedofan 
interest in land as stipulatedin s. 57(4) in order tobe entitledto compensationfromtheFund. Based 
on the evidencebeforeme, I find thatFirst Americanneverhad an interestin the Propertyofwhichit 
was wrongfullydeprived,and thereforedeterminethat the Land TitlesAssuranceFund is not liable 
for payment of compensationto First American in respect of these amounts. 

(B) The provisions of s. 57(1) of the Land Titles Act do not apply in these circumstances, and 
therefore s. 57(4) of the Land Titles Act does not apply. 

The Applicants submit that the provisions of s. 57(1) of the Land Titles Act do not apply in these 
circumstances, and therefore the "fund of last resort regime" in s. 57(4) of the Land Titles Act 
requiringthat the personwrongfullydeprivedmustbe ''unablebysuchmeansor otherwisetorecover 
just compensationfor the person's loss" is not applicable. 

For ease ofreference, I am reproducingthese provisions in full again: 

57 (1) A person wrongfullydeprived of land or of some estate or interest therein, by 
reason of the land being brought under this Act or by reason ofsome other person being 
registered as owner through fraud or by reason ofany misdescription, omission or other error in a 
certificateofownership or charge, or in an entry on the register, is entitled to recover what is just, 
by way of compensationor damages, from the person on whose applicationthe erroneous 
registrationwas made or who acquiredthe title throughthe fraud or error. 

(4) Ifthe person so wrongfullydeprivedis unable by such means or otherwise to recover 
just compensation for the person's loss, the person is entitledto have the compensationpaid out 
of the Assurance Fund, so far as it is sufficientfor that purpose having reference to other charges 
thereon, if the application is made within six years from the time ofhaving been so deprived or, 
in the case ofa person under the disabilityofminority,mental incompetencyor unsoundness of 
mind, within six years from the date at which the disabilityceased. 

The Applicants submit that s.57(1) onlyapplieswhere the personhas been deprivedofaninterestin 
land by reason offraud or errormadeby a third party. This is too restrictive an interpretation-which 
does not accord with the grammatical and ordinary sense of the words. It can certainly apply in 
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circumstances, such as these, where a third party has benefited from an error. To illustrate this, I 
have excerpted the relevant portions of subsection 57(1) and in parentheses indicated how they 
apply: 

A person wrongfullydeprivedofland or ofsome estateor interest therein (i.e,deletionof the 
Right-of-Way) .... by reasonofanymisdescription,omissionor other error ...... in an entry 
on the register (i.e. the incorrect inclusion of the Right-of-Way in the description of the 
Property), is entitled to recover what is just, by way ofcompensation or damages, from the 
person who acquiredthe title through the error (i.e, Woolworth Realty Limited, 
the predecessor corporation to Venator Group Canada Inc., the Vendor, was erroneously

. . 

shown as owning the Right-of-Wayon the parcel register for the Property). 

. Woolworth Realty Limited acquired title to the Property, including the Right-of-Way, by a Deed 
registered as Instrument No. OS115071 registered on August 8, 1960.. The Right-of-Way was 
extinguishedduring its period of ownershipbymeans ofan expropriationplan registeredby the City 
ofOshawa on June 12,1972, asPlan No. 220. According to the recitals contained in the Transfer to 
Syvan, Venator Group Canada Inc., who transferred the Property to Syvan, is the successor 
corporation to Woolworth Realty Limited. . 

The Applicants submitted that Syvanwas not wrongfullydeprived ofthe Right-of-Way, because it 
did not own it. This does not take into account the effect of otherprovisions ofthe Land Titles Act. 
Subsection 57(1)must be read, to borrowfrom Driedger, in its entirecontext and in its grammatical 
and ordinary sense harmoniouslywith the scheme ofthe Act. Under section 88 ofthe Land Titles' 
Act, a transfer for valuable considerationofthe Property, when registered, confers on the transferee 
an estate in fee simple in the Property,togetherwith all rights, privileges and appurtenances,subject 
to certain exceptions. Based on the evidencebefore me, Syvanwas a bona fide purchaser for good 
value without actual notice that the Right-of-Wayhad been expropriated. As a result, under the 
Land Titles Act Syvan was, for a period oftime, shown as the owner of the Right-of-Way and by 
reason ofits subsequent deletion, was wrongfully deprived of an interest in land. 

I find that s. 57(1) of the Land Titles Act would apply in these circumstances,with the result that 
being a person "so wrongfullydeprived",Syvan's entitlementto have compensationpaid out ofthe 
Fund would be qualified by s. 57(4) of the Act. In particular, the "fund oflast resort regime" in s. 
57(4) requiring that the person must be "unable by such means or otherwise to recover just 
compensation for the person's loss" would be applicable. 

(C) If s. 57(4) of the Land Titles Act does apply, this provision should not be interpreted to 
exclude a claim to the Fund based on a rightof subrogation. 

Does the wordingofs. 57(4)oftheLand Titles Act excluderecoveryofcompensationfrom the Fund 
based on a right of subrogation,whether First American has a right of subrogation by virtue of its 
Policy, the Release and Acknowledgementit obtained from Syvan or at equity? 

'The OntarioLand Titles Act was first enacted in 1885 and was based on the English Land Transfer 
Act, 1875,38 &39Vict. c. 8i Applicants' counselhas indicatedthat therewas notitle insurancein 
England or Ontario at that time. It was therefore not within the contemplation of the Legislature 
when the statute was enacted. Subsections 106(1) and (3) of the Land Titles Act, 1885, and 
subsections 57(1) and (4) of the Land Titles Act, R.S.O. 1990, c. L.5 are in essence the same 
provisions with the only significant difference being the addition of the words ''through fraud" in 
subsection (l). The liability of the Fund to compensate a person wrongfullydeprived was and is to 
this day dependent on the person .being ''unable by such means or otherwise to recover just 
compensation for the person's loss". The Fund is typically described as a fund oflast resort. ! 

Title insurance is a relatively recent development in Ontario. Applicants' counsel advised me that 
First Americanbecame licensedtoprovide title insurancehere in 1991. The OLRCReportissued in 
1971 had a brief discussion of title insurance. At p. 78 of the Report, the OLRC describes title 
insurance as " a major element in the conveyancing process in the United States, but not in other 
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jurisdictions" and concludes by recommendingthat: 

"The use of title insurance should not be encouraged and should not be an element of 
improvements made in land registration." (at p. 79) 

Counsel submits that even iftitle insurance was not available in Ontario in 1984, as the legislators 
were aware oftheOLRC Report, those responsible for drafting the Land-Registration Reform Act 
must have been aware of title insurance.He further submits that the absence of a statutoryprovision 
explicitly excluding a subrogatedclaim must therefore be held to have been a matter oflegislative 
choice andthat this supports FirstAmerican's subrogatedclaim from the Fund. As an exampleofa 
statutory provision excluding a subrogated claim, counsel has cited s. 22(1) of the Motor Vehicle 
AccidentClaimsAct, R.S.O. 1990,c. M. 41. The lack ofsuch an explicit exclusionaryprovision in 
theLandTitles Act, similar to that in theMotor VehicleAccident Claims Act, does not leadme to the 
conclusion that subrogated claims to the Fund are permitted under the Land Titles Act. Given that 
this provision was drafted in 1885, I find that the wording ofs. 57(4) requiring that the person be 
''unable by such means or otherwise to recover just compensation for the person's loss" is 
sufficiently explicit to show an intention that this be a fund of last resort, excluding the right of 
recoverybased on subrogation. In my view this is the grammatical andordinarysenseofthesewords. 

The failure ofthe Legislatureto subsequentlyenactmore explicitprovisions is not significant.Title 
insurance is a relativelyrecent development. At the time that the 1984amendments and subsequent 
amendments were being drafted,there had to my knowledge neverbeen an application to the Fund 
by a title insurer, It was not perceivedto be an issue. It could equallybe argued that the Legislature 
felt that no action was necessary as the statutory wording was sufficient to exclude such claims. 

.Interpreting the statute to exclude recovery of compensation from the Fund based on a right of 
subrogationdoes not derogate fromthe essentialpurpose ofland titles legislation and the insurance 
principle as described in Durraniet al. v. Augier et al. (2000), 50 O.R. (3d) 353 at paras. 41 and 42, 
by Epstein J.: . 

The essential purpose ofland titles legislation is to provide the public with security of title 
and facility of transfer: Di Castri, Registration ofTitle to Land, vol. 2100seleaf(Toronto: 
Carwsell, 1987) at p. 17-32. The notion oftitIe registrationestablishes title by setting upa 
register and guaranteeingthat a person named as the owner has perfect title, subject only to 
registered encumbrancesand enumerated statutory exceptions. 

The philosophy ofa land titles system embodiesthree principles, namelythe mirrorprinciple 
..... ; the curtain principle ; and the insuranceprinciple, where the state guarantees the 

accuracy of the register and compensates any person who suffers loss as the result of an 
inaccuracy. These principlesformthe doctrineofindefeasibilityoftitle and is the essenceof 
the land titles system: Marcia Neave, "Indefeasibility of Title in the Canadian Context" 
(1976),26 U.T.L.J. 173 atp. 174. 

Counsel submits that protectingreasonableexpectationsshouldbe included in anyreconstruction of 
legislative intent and that compensationfor errorsin the automatedparcel index goes to the heart of 
protectingreasonable expectations and allowingusers ofthe automated index to rely on it. These 
are protected, but with certainpreconditions, such as the individual must otherwise be unable to 
recoverjust compensationfor the loss,whichpreconditionhas existedsince 1885,andthe individual 
must not substantiallycontributeto the loss by his or her neglector default. The essential purpose 
ofland titles legislation to providethe public with securityoftitle and the insuranceprinciplecentral 
to the philosophy ofthe land titles systemarealso unaffected. The effect ofthis interpretationis that 
ifan individual has chosen to obtain title insurance,he or she must resort to this first before coming 
to the Fund. 

Although there is no case law in Canada dealingwith the right ofsubrogation against a LandTitles 
Assurance Fund, counsel has- referred me to a Court of Appeal case from New South Wales, 
Australi~Registrar Generalv. Gill and Anor, unreported,C.A. 40059192 (N.S.W.C.A.). Counsel 
urges me to apply the Gill case if s. 57(4) is applicable and find that.the right ofsubrogation is not 
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excluded. 

In this case, Mrs. Gill's solicitor forged a mortgage,which was registered against her property. 
Under the Real Property Act 1900, upon registration of the mortgage, there was immediate 
indefeasibility of the title of the mortgagee. The LawSociety ofNew South Wales paid the debt to 
discharge the mortgage and then brought an action against the Registrar General for recovery of 
damages under s. 127 of that Act. The Law Society brought the action in, its own name and in the 
name ofMrs. Gill relyingupon its statutory right of subrogation under the Legal Practitioners Act 
1898. The Law Society was successful both in the court offirst instance and on appeal. 

Inorder to assess the relevance of this case to the matter before me, I asked Applicants' counsel to 
provide me with a copy ofthe RealProperty Actl900 from New South Wales, as it existed when the 
Gill case was being considered. Applicants' counsel was not able to locate this, so with his 
agreement I wrote directly to the Parliamentary Counsel ofNew South WRIes. Ultimately.his office 
was able to provide historical versions ofthe provisions ofthis Act relating to compensation. I was 
intent on obtaining this material, because the Ontario Land Titles Act was based on the English Land 
Transfer Act, 1875, while the Australian statutes were based on the Torrens system, which can differ 
significantly from our land titles system. ' 

Applicants 'counsel submits that the purpose and intent ofsections 126 and 127 ofthe RealProperty 
Act 1900 is the same as section 57 of the Ontario Land Titles Act and that there is the same 

, indefeasibility oftitle principle as exists in Ontario. He also submits that the New South Wales fund 
and access to it is similar to the Ontario fund. 

While there is some similarity in wording, the statutoryprovisions and the scheme are different than 
in Ontario. Their scheme provides for court proceedings to recover damages and the ability to name 
the Registrar-General as nominal defendant in certain circumstances in order to recover damages out 
oftheir fund. In Ontario the Gillcase would never have arisen, as the indefeasibilityprinciplein the 

,two jurisdictions differ. In Ontario the principle of deferred, as opposed to immediate, 
indefeasibility applies. The forged mortgage would not have been a valid mortgage and would have 
been removed from title, as the mortgagee did not deal with the registered owner of the property. 
Most importantly, however, these provisions ofthe RealProperty Act 1900 do 'not use the particular 
wording ofs. 57(4) ofthe Land Titles Act, which specifies that the person must be ''unable by such 
means or otherwise to recover just compensation for the person's loss". Given the Ontario Land 
Titles Act provisions, this case is not persuasive and is not applicable. 

Counsel submits that protecting reasonable expectations should he included in any reconstruction of 
legislative intent and I dealt with that general argument above. He did not specifically arguethat the 
principle ofreasonable expectations asit relates to Canadian insurance law should apply, but this has 
been argued before me in the past (viz Reasons for decision dated February 1, 1998 in respect ofthe 
Application to the Land Titles Assurance Fund by Lorrie Risman) and it is appropriate, given that 
one of the Applicants is a title insurer, to address this once again. 

The Land Titles Assurance Fund is a statutory scheme for compensationin limited circumstances. It 
is not ''insurance'' which is purchased or funded directly by the applicants to the Fund. A portion of 
the registration fees does not go into the Fund. When necessary, the Lieutenant Governor in Council 
increases the Fund by a payment from the government's general revenues, the Consolidated Revenue' 
Fund. Subsection 55(2) ofthe Land Titles Act provides thatr 

"Where the amount standing to the credit of the Assurance Fund is less than 
$1,OOO,OOO~ the Assurance Fund shall be increased by payment into it from the 
Consolidated Revenue Fund of an amount fixed by the Lieutenant Governor in 
Council." ' 

Since the Fund is not funded directly by registration fees, it cannot be characterized as an insurance 
policy and the principle of reasonable expectationsas it relates to Canadian insurance 'law is not 
applicable. 

To summarize, in applying Driedger's l!}odernprinciple ofstatutory interpretation, I find that s. 57(4) 
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ofthe Land TitlesAct would not permit recovery ofcompensation from the Fund based on a right of 
subrogation for the following reasons: . 

(a)	 When the Act was drafted in 1885, this was not within the contemplation of the Legislature; 
(b)	 Given that this provision was drafted in 1885, I find that the wording ofs. 57(4) requiring that 

the person be "unable by such means or otherwise to recover just compensation for the person's 
loss" is sufficiently explicit to show an intention that this be a: fund oflast resort, excluding the 
right of subrogation. In my view this is the grammatical and ordinary sense of these words. 

(c)	 The failure ofthe Legislature to subsequently enact more explicit provisions is not significant. 
Title insurance is a relatively recent development. At the time that the 1984 amendments and 
subsequent amendments were being drafted, there had to my knowledge never been an 
application to the Fund by a title insurer. Itwas not perceived to be an issue. It could equallybe 
argued that the Legislature felt that no action was necessary as the statutory wording was 
sufficient to exclude such claims. 

(d) This interpretation of the statute does not derogate from the essential purpose of land titles 
legislation, the insurance principle central to a land titles system and the reasonable expectations 
of the users. These are protected, but with certain preconditions, such as the individual must 
otherwise be unable to recover just compensation for the loss, which precondition has existed 
since 1885, and the individual must not substantially contribute to the loss by his or her.neglect 
or default. The effect of this interpretation is that if an individual has chosen to obtain title 
insurance, he or she must resort to this first before coming to the Fund. 

Syvan has been able to recover its loss, as it has been indemnified by its title insurer, and the insurer 
would be precluded from recovering compensation from the Fund for the amount paid out under.the 
Policy because s. 57(4) ofthe Land Titles Act excludes recovery from the Fund based on aright of 
subrogation. 

IfI had found that s. 59(1)(c) ofthe LandTitlesAct was not applicable, for the reasons set out above 
the Applicants' arguments for recoverybased on the right ofsubrogation would not have succeeded 
and compensation would have, in any event, been denied. . 

Dated at Toronto, Ontario, this 13th day ofOctober, 2005. 

4]i·~ 
N cy R. Sills 

Deputy Director of Titles 

TO:	 Syvan Developments Limited and
 
First American Title Insurance Company
 
c/o Borden Ladner Gervais LLP
 
Barristers and Solicitors
 
Scotia Plaza, 40 King Street West
 
Toronto, OntarioM5H 3Y4
 

Attention: Simon A. Clements 

13 


