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1. Land T i t l e s  P r o c e d u r a l  Guide 

The Land T i t l e s  P r o c e d u r a l  Guide was f i r s t  p u b l i s h e d  
i n  1977, and a  r e v i s e d  e d i t i o n  was p u b l i s h e d  i n  1979. 
S i n c e  t h e n ,  numerous amendments t o  t h e  A c t  and t o  t h e  
r e g u l a t i o n s ,  combined w i t h  changes i n  i n t e r p r e t a t i o n  
and p o l i c y ,  have reduced  t h e  u t i l i t y  and r e l i a b i l i t y  
of  t h e  Guide. 

W e  a r e  now working on a  complete  r e v i s i o n  of  t h e  Land 
T i t l e s  P r o c e d u r a l  Guide, f o r  p u b l i c a t i o n  l a t e r  t h i s  
y e a r .  I t  i s  p robab le  t h a t  t h e  r e v i s i o n  w i l l  be 
p u b l i s h e d  by CCH (Canadian)  L td . ,  ( b o t h  s e p a r a t e l y  
and a s  a  segment of  t h a t  company's l o o s e  l e a f  
s e r v i c e ,  t h e  " O n t a r i o  Real E s t a t e  Law Guide" . )  

2. S a l e s  under  Debentures  
(Land T i t l e s  A c t ,  R.S.0.1980, C.230, s . 9 8 )  

Under c e r t a i n  c o n d i t i o n s ,  a  deben tu re  may be r e g i s t e r e d  
a s  a  cha rge  under  t h e  Land T i t l e s  Act .  F u r t h e r  d e t a i l s  
a s  t o  t h e  r e g i s t r a t i o n  of  d e b e n t u r e s ,  p a r t i c u l a r l y  
f l o a t i n g  cha rge  d e b e n t u r e s ,  and a s  t o  s a l e s  t he reunde r  
w i l l  f o l l o w ,  a s  soon a s  p o s s i b l e ,  e i t h e r  i n  a  b u l l e t i n  
o r  i n  t h e  Land T i t l e s  P r o c e d u r a l  Guide.  

While we have n o t  been i n s i s t i n g  upon compliance wi th  
P a r t  111 o f  t h e  Mortgages A c t  i n  r e s p e c t  of s a l e s  under  
d e b e n t u r e s ,  and w h i l e  t h e r e  may be some ju r i sp rudence  
t o  s u p p o r t  t h a t  p o s i t i o n ,  we now c o n s i d e r  compliance 
w i t h  P a r t  I11 t o  be c o n s i s t e n t  w i th  t h e  i n t e n t i o n  
of  t h e  l e g i s l a t u r e ,  and w i l l  be  r e q u i r i n g  proof  of  
compliance w i t h  t h a t  P a r t  ( i . e .  s e c t i o n s  30 t o  38) 
i n  r e s p e c t  of  any t r a n s f e r  by a  d e b e n t u r e h o l d e r  
p r e s e n t e d  f o r  r e g i s t r a t i o n  under  t h e  Land T i t l e s  Act ,  
a f t e r  May 1, 1983. (See  Note 3 ,  -Page 5 )  . 
Regard le s s  o f  whether  t h e  deben tu re  p r o v i d e s  f o r  t h e  
appoin tment  of  a " r e c e i v e r  manager" o r  o t h e r  s i m i l a r  
a g e n t ,  and r e g a r d l e s s  of  whether  t h e  r e c e i v e r  manager 
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i s  s a i d  t o  b e  t h e  a g e n t  of  t h e  c h a r g o r  ( t h e  l and  owner) 
o r  t h e  d e b e n t u r e  h o l d e r  ( c h a r g e e ) ,  i t  i s  my view t h a t ,  
i f  t h e  t r a n s f e r  p u r p o r t s  t o  be  made i n  e x e r c i s e  of  a  
power o f  s a l e ,  t o  comply w i t h  s u b s e c t i o n  9 8 ( 1 )  o f  t h e  
Land T i t l e s  A c t ,  t h e  t r a n s f e r  must be execu ted  by t h e  
d e b e n t u r e  h o l d e r ,  n o t  by t h e  r e c e i v e r  manager. Accordingly,  
Land R e g i s t r a r s  a r e  a d v i s e d  n o t  t o  r e g i s t e r  any t r a n s f e r  
d a t e d  a f t e r  May 1, 1983 under  a  power of  s a l e  i n  a  deben tu re  
u n l e s s  t h e  t r a n s f e r  h a s  been executed  by t h e  deben tu re  h o l d e r  
( o r  on b e h a l f  o f  t h e  d e b e n t u r e  h o l d e r  under  a r e g i s t e r e d  
power of a t t o r n e y ) .  

3 .  S a l e  by Charqee 
under  a  Charge of a  Lease 

I f  a cha rgee  under  a  r e g i s t e r e d  cha rge  of  l e a s e h o l d  
l a n d  ( i . e .  l and  r e g i s t e r e d  a s  a  l e a s e h o l d  p a r c e l )  se l l s ,  
upon d e f a u l t ,  t h e  r equ i r emen t s  a p p l i c a b l e  t o  a  s a l e  by a  
cha rgee  of f r e e h o l d  l and  w i l l  apply .  See  t h e  Land T i t l e s  
A c t ,  s e c t i o n s  95 and 98, and 0. Reg. 75/82, c l a u s e  l(1) (a )  
and s e c t i o n  25. 

However, i f  a  cha rgee  under  a  n o t i c e  of  cha rge  o f  a  
l e a s e  sel ls ,  upon d e f a u l t ,  t h e  " t r a n s f e r "  of  t h e  
l e s s e e ' s  i n t e r e s t  w i l l  t a k e  t h e  form of  a n  a s s i g n -  
ment of  l e a s e ,  and be r e g i s t e r e d  a s  a  n o t i c e  under  
c l a u s e  110 ( 6 )  ( b )  o f  t h e  A c t .  While proof  o f  
compliance w i t h  s e c t i o n  25 of  O.Reg.75/82, i n c l u d i n g  
P a r t  I11 of  t h e  Mortgages Ac t ,  w i l l  n o t  be  r e q u i r e d ,  
w e  w i l l  a l l o w  a p p r o p r i a t e  proof  t o  be f i l e d  w i t h  
t h e  a p p l i c a t i o n  (O.Reg.75/82 Form 3 1 ) .  

4 .  S a l e  by Chargee - 
Municipal  Taxes,  e t c .  

When r e c o r d i n g  a  t r a n s f e r  by a  cha rgee  ( i n c l u d i n g  a  
deben tu re  h o l d e r ) , t h e  Land R e g i s t r a r  w i l l  n o t  
d e l e t e  t h e  e n t r y  of  any o t h e r w i s e  undischarged  
n o t i c e ,  c e r t i f i c a t e ,  c a u t i o n ,  o r  o t h e r  i n s t r u m e n t  
r e l a t i n g  t o  a r r e a r s  i n  l and  t a x e s ,  r e g a r d l e s s  of  
whether  such  i n s t r u m e n t  was r e g i s t e r e d  b e f o r e  o r  a f t e r  
t h e  cha rge .  

Moreover, i f  a  t a x  a r r e a r s  c e r t i f i c a t e ,  under t h e  
Munic ipa l  A f f a i r s  Act ,  o r  a  t a x  deed under  t h e  
Munic ipa l  Act ,  o r  a  n o t i c e  of  f o r f e i t u r e  under  t h e  
P r o v i n c i a l  Land Tax Act,  o r  s i m i l a r  i n s t r u m e n t ,  h a s  
been r e g i s t e r e d ,  t h e  t r a n s f e r  by t h e  cha rgee  w i l l  n o t  
be r e g i s t e r e d ,  ( u n l e s s  t h e  landwas redeemed by payment 
of  t a x e s  and a p p r o p r i a t e  r e l e a s e ,  e t c .  ) 

Munic ipa l  and p r o v i n c i a l  l and  t a x e s  a lways have 
p r i o r i t y  ove r  a  cha rge ,  and upon d e f a u l t  of payment 
of  t a x e s ,  and subsequent  f o r f e i t u r e  o r  s a l e  t o  o r  
by t h e  m u n i c i p a l i t y  o r  t h e  p r o v i n c e ,  t h e  c h a r g e e ' s  
i n t e r e s t  i s  e x t i n g u i s h e d .  Only easements  and 
r e s t r i c t i v e  covenants  s u r v i v e .  
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5. Tax A r r e a r s  C e r t i f i c a t e s  - Tax Deeds 

S e c t i o n  25a o f  O.Reg.75/82, a s  made by s e c t i o n  6 o f  
O.Reg.350/82, and s e c t i o n  30c of  R.R.0.1980, Reg. 
896, a s  made by s e c t i o n  17 o iO.Reg.351/82 ,  r e q u i r e  
t h e  stamps r e f e r r e d  t o  t h e r e i n  t o  be s igned  by t h e  
D i r e c t o r  of  t h e  Land Management Branch o f  t h e  
M i n i s t r y  of  N a t u r a l  Resources .  (See B u l l e t i n  82019 
page 3,  B u l l e t i n  82020 page 8 ,  and B u l l e t i n  83001 
page 3)  . 
Land R e g i s t r a r s  a r e  a d v i s e d  t h a t  t h e y  may a c c e p t  f o r  
r e g i s t r a t i o n  t a x  deeds and t a x  a r r e a r s  c e r t i f i c a t e s  
b e a r i n g  stamped f a c s i m i l e s  of t h a t  D i r e c t o r ' s  
s i g n a t u r e ,  p rov ided  t h e  i n s t r u m e n t s  a l s o  b e a r  
i m p r e s s i o n s  of  t h a t  M i n i s t r y ' s  s e a l .  

6 .  Execut ion  s e a r c h e s  - 
Purchase  Money Charges 

B u l l e t i n  76003 e s t a b l i s h e d  a  change i n  l and  t i t l e s  
r e g i s t r a t i o n  p rocedures  by s t a t i n g ,  i n  e f f e c t ,  t h a t  
it i s  n o t  n e c e s s a r y  t o  s e a r c h  f o r  w r i t s  of  e x e c u t i o n  
a g a i n s t  t h e  c h a r g o r ,  where t h e  chargee  i s  t h e  vendor .  

On t h e  b a s i s  o f  c e r t a i n  j u d i c i a l  d e c i s i o n s  t o  which 
I was r e f e r r e d  a  few months ago ,  I came t o  t h e  con- 
c l u s i o n  t h a t  o u r  p o s i t i o n  might  n o t  be w e l l  founded, 
and I a d v i s e d  t h e  r e g i o n a l  s u p e r v i s o r s  t h a t  Land 
R e g i s t r a r s  should  d i s r e g a r d  B u l l e t i n  76003, and r e v e r t  
t o  t h e  p r a c t i c e  of  s e a r c h i n g  e x e c u t i o n s  i n  r e l a t i o n  t o  
any cha rge  p r e s e n t e d  f o r  r e g i s t r a t i o n ,  ( n o t  d i s t i n g u i s h i n g  
pu rchase  money c h a r g e s . )  

Having now g iven  t h i s  m a t t e r  f u r t h e r  c o n s i d e r a t i o n ,  I 
have dec ided  t h a t  B u l l e t i n  76003 should  c o n t i n u e  t o  
be c o n s i d e r e d  v a l i d .  

7.  I n h i b i t i n g  Orders  

Land R e g i s t r a r s  a r e  r e q u e s t e d  n o t  t o  make o r d e r s  under  
s e c t i o n  23 of  t h e  Land T i t l e s  Act ,  e i t h e r  on o r  w i t h o u t  
a p p l i c a t i o n  ( e x c e p t  t h o s e  t o  i n h i b i t  d e a l i n g s  by sub- 
d i v i d e r s ,  pending t h e  r e g i s t r a t i o n  of s u b d i v i s i o n  
agreements  and t r a n s f e r s  of  l and  o r  easements  t o  
m u n i c i p a l i t i e s )  u n t i l  t h e  r e l a t e d  i s s u e s  have been 
d i s c u s s e d  w i t h  m e  o r  one of  my s t a f f  l awyers .  

I t  i s  t o  be no ted  t h a t  r e g i s t e r e d  agreements  under  
s u b s e c t i w s  29 ( 2 5 ) .  36 ( 6 )  and 40 ( 7 )  of  t h e  P lann ing  
Act ,  R.S.O. 1980, C.379 a r e  e n f o r c e a b l e  a g a i n s t  
subsequen t  owners,  s o  t h a t  t h e  m u n i c i p a l i t y ' s  
r i g h t s  under  such a n  agreement  a r e  a d e q u a t e l y  
p r o t e c t e d .  Accord ingly ,  it i s  d o u b t f u l  t h a t  a  
Land R e g i s t r a r  should  make a n  o r d e r  under s e c t i o n  
23  i n  r e l a t i o n  t o  a n  a l l e g a t i o n  on beha l f  o f  a  
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m u n i c i p a l i t y  t h a t  the s u b d i v i d e r  h a s  f a i l e d  t o  comply 
w i t h  h i s  o h l i g a t i o n s  under  a  r e g i s t e r e d  s u b d i v i s i o n  
agreement .  

8. Genera l  R e g i s t r a t i o n s  - S i m i l a r  i n s t r u m e n t s  

S u h s e c t i o n  21 (7 )  of  t h e  R e g i s t r y  A c t  p r o v i d e s  t h a t  a n  
" i n s t r u m e n t " ,  w i t h i n  t h e  meaning of c l a u s e  l ( f )  o f  t h e  
A c t ,  may b e  r e g i s t e r e d .  Tha t  d e f i n i t i o n  i n c l u d e s  "any 
i n s t r u m e n t  mentioned i n  s u b s e c t i o n  1 8 ( 6 F W .  Our p o l i c y  
h a s  been t h a t  Land R e g i s t r a r s  shou ld  r e s t r i c t  r e g i s t r a t i o n  
t o  i n s t r u m e n t s  t h a t  come w i t h i n  t h e  d e f i n i t i o n .  

According t o  s u b s e c t i o n  69(1)  of  t h e  R e g i s t r y  A c t ,  t h e  
r e g i s t r a t i o n  of  a n  i n s t r u m e n t  c o n s t i t u t e s  n o t i c e .  How- 
e v e r ,  s u b s e c t i o n  6 9 ( 2 )  p r o v i d e s  t h a t  s u b s e c t i o n  6 9 ( 1 )  
does  n o t  app ly  t o  an i n s t r u m e n t  r e g i s t e r e d  a s  a  " g e n e r a l  
r e g i s t r a t i o n "  under  s u b s e c t i o n  18(6).  u n l e s s  t h e  i n s t r u m e n t  
is a l s o  r eco rded  i n  t h e  a b s t r a c t  i ndex  o r  i s  r e f e r r e d  t o  
i n  a n o t h e r  i n s t r u m e n t  r eco rded  i n  t h e  a b s t r a c t  i ndex  ( e . g . ,  
as  r e q u i r e d  by s u b s e c t i o n  40(11 and s e c t i o n  5 0 ) .  

While i t  i s  p o s s i b l e  t h a t  c e r t a i n  i n s t r u m e n t s  r e g i s t e r e d  
as g e n e r a l  r e g i s t r a t i o n s  ( e .g . ,  powers o f  a t t o r n e y  and 
w i l l s )  may r e f e r  t o  s p e c i f i c  l and ,  most do n o t ,  and a l l  
cou ld  b e  c o n s i d e r e d  as s u p p o r t i n g  i n s t r u m e n t s  r eco rded  
i n  t h e  a b s t r a c t  i ndex .  (Note t h a t ,  i n  accordance  w i t h  
s e c t i o n  12 of  R.R.O.  1980, Reg. 896, as remade by s e c t i o n  
6 of  0 .  Reg. 351/82, powers of a t t o r n e y  and w i l l s  a r e  n o t  
normal ly  r eco rded  i n  t h e  a b s t r a c t  i ndex ,  b u t  may be  s o  
r eco rded  under  s u b s e c t i o n  21 ( 2 )  o f  t h e  A c t )  . 
I n  keeping  w i t h  o u r  p o l i c y ,  w e  have t r e a t e d  t h e  c l a s s e s  
of  i n s t r u m e n t s  t h a t  may be  r e g i s t e r e d  a s  "G.R.'sW a s  be ing  
r e s t r i c t e d  t o  t h o s e  s p e c i f i c a l l y  mentioned i n  s u b s e c t i o n  
1 8 ( 6 ) .  Recen t ly ,  however, w e  dec ided  t h a t  i n s t r u m e n t s  
s i m i l a r  t o  t h e  t y p e s  mentioned should  b e  p e r m i t t e d  t o  be  
r e g i s t e r e d ,  and a c c o r d i n g l y  Land R e g i s t r a r s  are hereby 
adv i sed  t h a t  t h e y  may t r e a t  s u b s e c t i o n  1 8 ( 6 )  of  t h e  R e g i s t r y  
A c t  a s  i n c l u d i n g  i n s t r u m e n t s  t h a t  b o t h  ( a )  a r e  s i m i l a r  t o  
t h o s e  mentioned i n  t h a t  s u b s e c t i o n  and ( 6 ) d o  n o t  c o n t a i n  
d e s c r i p t i o n s  o f  or r e f e r e n c e s  t o  p a r t i c u i a r  p a r c e l s  of  l and .  

9.  Corpora t e  Powers of  A t to rney  

Where an i n s t r u m e n t  h a s  been s i g n e d  by a n  a t t o r n e y  on 
b e h a l f  of a  p a r t y ,  t h e  a t t o r n e y  i s  r e q u i r e d  t o  i n c l u d e  
i n  t h e  a f f i d a v i t  of age  and s p o u s a l  s t a t u s  a  sworn s t a t e m e n t  
t o  t h e  e f f e c t  t h a t  t h e  power of  a t t o r n e y  i s  i n  f u l l  f o r c e  
and e f f e c t  and h a s  n o t  been revoked,  i n  accordance  w i t h  
c l a u s e  ( c )  of  paragraph  6 of Form 21 of  0 .  Reg. 75/82 
as amended by s e c t i o n  6 of 0 .  Reg. 350/82, under  t h e  Land 
T i t l e s  Act o r  s u b c l a u s e  (iii) of Clause  ( f )  o f  Form 20 
of  R.R.O.  1980, Reg. 896 a s  amended by s e c t i o n  36 of 
0 .  Reg. 351/82, under  t h e  R e g i s t r y  A c t .  
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u n t i l  f u r t h e r  n o t i c e ,  t h i s  requirement  i s  no t  t o  be  con- 
s i d e r e d  a s  applying t o  t h e  execut ion  of an ins t rument  
under a  power of a t t o r n e y  on b e h q f  of a  p a r t y  t h a t  i s  
a c o r p o r a t i o n .  

REP: kk 
v -  

Richard E .  p r i d d l e  
D l rec to r  

Note: - 
( 2 )  B u l l e t i n  76003 i s  incorrec t l y  shown a s  76004 on page 8 o f  t h e  

current  b u l l e t i n  index,  and re la ted  errors appear on page fii) 
o f  t h e  contents  check l i s t .  

(2) The word "mining" was omitted between "whether" and "rights" i n  
the  fourth l i n e  o f  the  f i f t h  paragraph on t h s  f i r s t  page o f  
B u l l e t i n  82029. (See comment on sec t ion  3 0 c  on the  th i rd  
page of  B u l l e t i n  820201. 

( 3 )  Subsection 93181 o f  the  Land T i t l e s  Act makes reference t o  
"a charge i n  the  form of  a debenture". Clause 25(4) f b )  o f  
0. Reg. 75/82, as  made by sec t ion  5 o f  0. Reg. 350/82, makes 
s e c t i o n  25 of  0. Reg. 75/82 apply, w i th  necessary modif icat ions,  
t o  a charge i n  the  form of  a debenture. Subclause 2 5 ( 2 ) f b ) ( i i i )  
requires  compliance wi th  Part III of  the  Mortgages Act.  Sec t ion  
39 of  the  Mortgages Act, R.S.O. 1980, c .  296 provides t h a t  Part 
III "does not  apply t o  a (deed o f  trust and) mortgage given by 
a corporation t o  secure bonds o r  ( t o  secure)  debentures". As  
the  draftsman of  sec t ion  39, I have supplied the  words i n  
parentheses included i n  the  excerpt  from sec t ion  39, which was 
intended t o  r e l a t e  t o  the  phrasing i n  subsection 9315) of  the  
Land T i t l e s  Act, which reads i n  part "An i n s t m e n t  i n  the  
nature o f  a deed o f  t r u s t  and mortgage t h a t  provides for the  
issuance of  bonds o r  debentures ........" I t  seems obvious 
t h a t  a Lender should not  be  permitted t o  avoid compliance 
w i t h  Part III by the  simpZe device of  ca l l ing  what i s  e s s e n t i a l l y  
a mortgage o r  charge, a "debenture". Moreover, there  i s  no 
provision i n  the  Land T i t l e s  Act for t h e  r e g i s t r a t i o n  o f  a 
debenture a s  such. (See sec t ion  84).  
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