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AFFIDAVITS SWORN OUTSIDE ONTARIO 

DATE: January  7 ,  1976 

THE EVIDENCE ACT - SECTION 46 
THE REGISTRY ACT - SECTION 27 

A L L  LAND REGISTRARS THE NOTARIES ACT - SECTION 4 

- Ontario 

Ministry of 
Consumer and 

- Commercial 
Under Sec t ion  46(1) of The Evidence Act, an a f f i d a v i t  

Relations sworn o u t s i d e  Ontar io  be fo re  a  commissioner o r  no t a ry  
p u b l i c  having a u t h o r i t y  a s  such i n  t h e  p l ace  i n  which 

Property i t  i s  sworn " i s  a s  v a l i d  and e f f e c t u a l  t o  a l l  i n t e n t s  
~ ~ g h t s  and purposes a s  i f  i t  had been du ly  ..... sworn ..... 
D~vis~on i n  Ontar io  be fo re  a  conunissioner f o r  t a k i n g  a f f i d a v i t s  

i n  Ontario".  Sec t ion  46(2) provides  t h a t  an a f f i d a v i t  
sworn o u t s i d e  On ta r io  be fo re  a  no ta ry  p u b l i c  f o r  
Ontar io  o r  be fo re  a  commissioner f o r  t ak ing  a f f i d a v i t s  
i n  On ta r io  has  t h e  same e f f e c t .  However, s e c t i o n  27(2) 
of The Reg i s t ry  Act p rov ides  t h a t  an a f f i d a v i t  i s  not  
s u f f i c i e n t  f o r  t h e  purposes o f  t h a t  Act un l e s s  it is  
admiss ib le  i n  evidence without proof o f  s i g n a t u r e  
under The Evidence Act. Sec t ion  46(3) of The Evidence 
Act r e a d s ,  i n  p a r t :  

( 3 )  A document t h a t  p u r p o r t s  t o  be s igned  
by a  person mentioned i n  subsec t ion  1 o r . 2  ..... ..... i n  tes t imony of an a f f i d a v i t  ..... having been ..... sworn be fo re  him, 
and on which h i s  o f f i c e  i s  shown below h i s  
s i g n a t u r e ,  and 

( a )  i n  t h e  c a s e  o f  a  no t a ry  p u b l i c ,  
t h a t  pu rpo r t s  t o  have impressed 
thereon  o r  a t t a c h e d  t h e r e t o  h i s  
o f f i c i a l  s e a l ;  

i s  admiss ib le  i n  evidence wi thout  proof of 
h i s  s i g n a t u r e .  ..... 

There appears  t o  be some u n c e r t a i n t y  wi th  r e s p e c t  t o  
t h e  a c c e p t a b i l i t y ,  under The Reg i s t ry  Act ,  of an 
a f f i d a v i t  sworn o u t s i d e  Ontar io  be fo re  a  person 
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h a v i n g  a u t h o r i t y  a s  commiss ioner  i n  t h e  p l a c e  where 
t h e  a f f i d a v i t  i s  sworn o r  b e f o r e  a  commiss ioner  f o r  
t a k i n g  a f f i d a v i t s  i n  O n t a r i o .  P a r t i c u l a r l y ,  t h e r e  
have  been  s u g g e s t i o n s  t h a t  s e c t i o n  4 6 ( 3 )  i s  i n t e n d e d  
t o  mean t h a t  an a f f i d a v i t  i s  n o t  a d m i s s i b l e  w i t h o u t  
p r o o f  o f  s i g n a t u r e  u n l e s s  i t  i s  sworn b e f o r e  a  p e r s o n  
men t ioned  i n  c l a u s e  ( a ) ,  ( b )  o r  ( c )  o f  t h a t  s e c t i o n .  
However, i t  i s  t h e  p o s i t i o n  o f  t h i s  o f f i c e  t h a t  a n  
a f f i d a v i t  sworn o u t s i d e  O n t a r i o  b e f o r e  any o t h e r  
p e r s o n  r e f e r r e d  t o  i n  s e c t i o n  4 6 ( 1 )  o r  ( 2 )  c o m p l i e s  
w i t h  s e c t i o n  27 (2 )  i f  h i s  o f f i c e  is  shown below h i s  
s i g n a t u r e .  A c c o r d i n g l y ,  a n  a f f i d a v i t  sworn o u t s i d e  
O n t a r i o  b e f o r e  a  commiss ioner  s h o u l d  b e  a c c e p t e d ,  
p r o v i d e d  h i s  o f f i c e  i s  p r o p e r l y  shown. In  t h i s  
c o n n e c t i o n ,  t h e  j u r i s d i c t i o n  i n  which h e  i s  empowered 
t o  a c t  a s  a  commiss ioner  s h o u l d  b e  i n d i c a t e d  a s  p a r t  
o f  h i s  o f f i c e ;  e . g . ,  "A commiss ioner  f o r  t a k i n g  
a f f i d a v i t s  i n  A l b e r t a " ,  o r  s i m i l a r  wording .  

S e c t i o n  4 6 ( 3 ) ( a )  p r o v i d e s  t h a t  an a f f i d a v i t  sworn 
b e f o r e  a  n o t a r y  p u b l i c  o u t s i d e  O n t a r i o  is  n o t  
a d m i s s i b l e  i n  e v i d e n c e  w i t h o u t  proof  of  s i g n a t u r e  
u n l e s s  i t  p u r p o r t s  t o  have  h i s  o f f i c i a l  s e a l  impressed  
t h e r e o n  o r  a t t a c h e d  t h e r e t o .  T h i s  a p p l i e s  o n l y  t o  
f o r e i g n  n o t a r i e s  and s h o u l d  be c o n t r a s t e d  w i t h  s e c t i o n  
4  o f  The N o t a r i e s  A c t ,  which r e f e r s  t o  a f f i d a v i t s  sworn 
b e f o r e  O n t a r i o  n o t a r i e s :  

4 ( 1 )  A n o t a r y  p u b l i c  h a s  and may e x e r c i s e  
t h e  powers o f  a  commiss ioner  f o r  t a k i n g  
a f f i d a v i t s  i n  O n t a r i o .  

( 2 )  Where a  n o t a r y  p u b l i c  i s  a u t h o r i z e d  
by any Act o f  t h e  L e g i s l a t u r e  t o  a d m i n i s t e r  
o a t h s  o r  t o  t a k e  a f f i d a v i t s  o r  d e c l a r a t i o n s  
i n  O n t a r i o ,  i t  i s  n o t  n e c e s s a r y  t o  t h e  
v a l i d i t y  of  any s u c h  o a t h ,  a f f i d a v i t  o r  
d e c l a r a t i o n  t h a t  h e  a f f i x  h i s  s e a l  t h e r e t o .  

I t  s h o u l d  b e  n o t e d  t h a t  t h e  f o r e g o i n g  comments a p p l y  t o  
r e g i s t r a t i o n s  unde r  The Land T i t l e s  Act  a s  w e l l .  The re  
i s  no p r o v i s i o n  i n  t h a t  Act t h a t  c r e a t e s  a  problem 
s i m i l a r  t o  t h a t  r a i s e d  by s e c t i o n  2 7  o f  The R e g i s t r y  Act .  

R .  Blomsma 
S e n i o r  S o l i c i t o r  
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